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Fax 202/ 576231

Finda | Kent
bontet-olaw com

VIA HAND DELIVERY

August 15, 2003

RECEIVED

EX PARTE

Ms Marlenc H Dortch, Secretary AUG 15 2003
Pﬂcdcru[ Communications Commisston COMMUNICATIONS COMMISSION
The Portals QOFFICE OF THE SECRETARY

445 12" Streel, SW, Room TW-A325
Washington, D C. 20554

Re.  Oral Ex Parte Presentation - CC Docket No. 02-33

Dear Ms Dortch

On Thursday, August 14, 2003, Donna N Lampert and the undersigned, both of Lampert
& O'Connor, P C, on behall ol AOL Time Warner Inc , met with David Solomon, Chief, and
Suzanne Tetreault, Associate Chiel, of the Enforcement Bureau regarding the above-referenced

docket

During the meeting, we stated that reclassification of wireline broadband
tclccommunications scrvices under Title | could undermine the FCC’s enforcement process and
that the lack of precedent could elfectively elimmate enforcement, even assuming that Title I
enforcement 1s upheld tn the lace of almost certain legal challenge We urged the FCC 1o act so
as to mimmuze legal and regulatory uncertamty, which could dimmish the deterrent effect of the
enforcement process We provided the attached chart deseribing the current Computer Inquiry
requircments and discussed the enforcement provisions of the attached proposal to streamline
Title It regulation. We also discussed the importance of maintaining the Section 208 formal
complamt process should the FCC transition to Title | junisdiction

Pursuant to Section 1.1206(b) of the Commussion’s rules, two copies of this letter are
being provided to you for imcluston in the public record of this docket Should you have any

questions, please do not hesitate lo contact me

) }cerely, : ; /
! : ’C Y
\\ Li ’

dal. Kent
Counsel for AOL Time Warner Inc
Attachments

cc David Solomon ) O?lé

Suzanne Tetreault



PROPOSAL TO STREAMLINE TITLE I REGULATION
OF BOC ADVANCED SERVICES
TO PROMOTE IDMVERSE INFORMATION SERVICES

Proposed Title IT ISP Access Rule: New Section 64.702(c)

N 04 702(c)  Each Bell Operaung Company (including any affiliate)(heremnafier “BOC”) shall
provide access to s high-speed network to enhanced and information service providers

("ISPs") m the following manner

{1 Access to Transpussion Services and Capabiliies

Euch BOC shall offer to all ISPs, whether affiliated or unaffiliated, all of 1ts mgh-speed
network transmission services and capabilities on just, reasonable and
nondiscrimmatory rates, terms, and conditions  Such offerings shall be separate from
am other BOC services, imcluding enhanced or information services

(2) Transparency
(A) With respect 1o the vates, termys and conditions of the network transmission
services and capabilities used by or made available to any ISP, each BOC
vhall

(1) Fide an interstate tartff with the Commussion describing
stich rates, terms, and conditions, or

(11) Post on s publicly available Internet webste, i an
accessible and easy to understand formar, current and
specific mformation describing such rates, terms and
conditions

(B) If a BOC enters mto an mdividual contract with an ISP for high-speed
network transmission services and capabilities, then the BOC shall tariff or
post on its publicly avalable Internet website, n an accessible and easy to
understand format, the following mformation

(1) the term (tncluding renewal option) of the contract,

(1)  adescription of the high-speed network transmission
services and capabtlities provided under contract,

(i) muomum volume commitments and price for each of the
high-speed network transnssion services and capabilities,
as well as volume discounts, and

(iv)  all other classifications, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance wriiten notice to all purchasing ISPs,
mcluding notice by emarl, of any changes to the rates, terms, and conditions
of any of the BOC's high-speed network transmission services and
capabiliues. In the event the BOC seeks to discontnue any service or
capability used by an ISP, such written notice shall be not less than 120 days
priov {o the proposed discontinuance
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(3) Access to New Transnussion Services and Capabilities

(A) An ISP may request in wrinng that a BOC provide access (o new network
tranymission services and capabilities on just, reasonable and
nondiscrinuinatory rates, terms, and conditions

(B) Where the ISP makes such a reasonable vequest. the BOC shall offer such
access within 90 days, unless the Commission extends such tiume where the
BOC, upon petition, demonstrates good cause.

(C) The BOC shall have 15 days to respond in writing to the requestung ISP, and
such response shall describe etther

(1) how the BOC will offer the requested access within 90
days of the request, or

(1) the spectfic basis for the BOC'’s position that the requested
access s not techrnically feasible or economucally
reasonable

(4) Definttions For purposes of this subsection (c).

“Transmission services and capabihiies” shall include, without imitation, the BOC's
transmisston or telecommunications components or fines, switchung and routing
components, ordering and operations support systems (“OSS”), signaling, and other
network functions or features

“IHigh-speed network”™ means a network offering transmission rates of more than 200
Kbps tn at least one direction

Proposed New Rule For Enforcement of ISP Access §1 737

§1 737 ISP Complaints Regarding Rule Section 64 702(c}

(a) Where a complaint alleges a violation of FCC Rule Section 64 702(c), the following
additional procedures shall also apply

(1) Inits Answer, the Defendant shall state clearly and precisely all information
1ty possesston, including data compilations (e g , records of OSS configurations,
ordering processes, data on specific orders or mamtenance records, etc ), and produce
and serve on Complamant and the FCC all such mformation, includimg copies of all
contracts or arvangements for gh-speed network transmission services and capabilities,
that may be relevant to the alleged violation of FCC Rule § 64 702(c)

(2) If the BOC has not mamtained records or other data for the Bureau lo
resolve fully the alleged violation of FCC Rule § 64 702(c) or if it otherwise fatls to
produce such data m 1ts Answer, then there shall be a rebutiable presumption in the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c)
Complainant may request by motion filed within 10 days after the BOC's Answer an
order that such a rebuttable presumption exists in the case, the Bureau shall issue an
order granting or denying such motion wihun 10 days afler the tume for filing of the
BOC's opposition to the complainant’s motion
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(b) After the 15-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complaint with the FCC concerning the BOC's comphance with its “new service”
obligations

(c) Except if a complamt alleging a violanon of FCC Rule § 64.702(c) 1s accepted for
handling on the Accelerated Docker, the Commission shall 1ssue a written order resolving
am complaint alleging a violation of FCC Rule § 64 702(c) within 180 calendar days from
when such complaint s accepted for filing

EXPLANATION

This rule 1s proposed to streamline regulation of the former Bell Operating Companies’
(“"BOCs™™") wireline broadband scrvices under Title 11 of the Communications Act consistent
with the publtc interest The proposed rule presents a sigmificant strcamliming of the vanous and
sometimes overlapping Title 1T Computer fnquiry obhigations for broadband (advanced and/or
high-speed) services that currently apply to the BOCs, including all affiliated BOC providers of
telecommunications  The proposal supplants the current Computer Inguiry obligations for BOC
wircline broadband services, set forth in myriad FCC orders and precedent, with a set of Title I1
rulcs that arc dercgulatory, simple, flexible and enforceable and that establish clear access for
mtormation scrvice providers (“ISPs™) to BOC advanced services and networks to enable ISPs to
provide a diversity of competitive information services to the public. Further, to assure
enlorcement of thesc strecamlined access obligations, the proposal includes new procedures, 1n a
new FCC Rule Scction | 737, deseribed below, for handling ISP formal complaints agatnst
BOCs Under the proposed streamlined Title Tl rulcs, ISP access to the wirehne broadband
transtission components of the BOC nctworks would provide the essential framework for a
vibrant information services market that will, in turn, Icad to a number of proven consumer
bencefits, includmg robust price and scrvice competition among BOC-affiliated and unatfihated

ISPs, creating mnovation, diversity and demand for broadband scrvices.
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Under tius approach, the Commussion could climimate for wirchine broadband scrvices
currcnt FCC rule sections 64 702(c) and (d) and the particular requirements sct forth in the
Computer Inguiry precedent, and adopt instead a simphfied FCC rule section 64 702 (c)(1)-(4),
sciting forth BOC Title [T obligations 1n a simple, comprehensible and streamlined manner.
More specilically, the proposed rules would elimimate for wireline broadband services a vancty
of specific Compurer 1l and Computer I obhigations, stated 1n various FCC orders, including
certain Comparably Efficient Interconnection (“CEI”) obligations, such as the nine CEI
paramelers, Open Network Architecture (“ONA™) unbundling obligations; CEI proccdural
obligations, such as CEIl plan maintenance, reporting, and web-posting, ONA plan maintenance
and prior FCC approval for ONA plan changes, reporting/filing obligations such as the Annual
ONA Report, Semi-Annual ONA Report, Quarterly Nondiscrimination Report, and Annual
Oftficer Affidavit, obligations to tanff the Computer [11 basic service clements (“BSEs™) and
basic scrvice access arrangements (“BSAs™), and the current rule section 64 702(c) regarding a

Computer {1 scparale subsidiary

I NEW SECTION 64.702 (C)
Proposed Title 11 ISP Access Rule: New Section 64.702(c) (1)
$64 702(c) Each Bell Operatung Company (including any affiliate)(heremnafier “BOC”) shall

provide access to 1ts high-speed network to enhanced and information service providers
(ISP ") n the following manner

(1) Access to Transmussion Services and Capabilities Each BOC shall offer to all
ISPs. whether affiliated or unaffiliated, all of 1ts high-speed network transmisston services and
capabilities on just. reasonable and nondiscrummatory rates, terms, and condifions Such
offerings shall be scparate from any other BOC services, including enhanced or information

Scrviceys
Explanation of § 64.702(c)(1):
The proposed Title 11 rule 15 intended to take a broad and “bright-line” approach for all

ISPs to have access (0 the same functionalities of the BOC wireline broadband networks,
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mcluding nstallation and matntenance of such functonality, whether used by unaffiliated or
allihated ISPs  The relevant definitions m new § 64 702(c)(4) make clear that associated
tunctions for ordering, repairing and/or signaling continue to be a key component for
compctition among ISPs and for rapid deployment to the public, and thus the proposed rule
ensures openness of the BOC network, as well as assocrated functions, systems and databases.

Building on the core Title IT obhigations of Sections 201(b) and 202(a) of the
Communications Act barrning disctimimatory and unrcasonable practices, this rule would ensure
that the BOCs provide ISPs with access thal 1s not only reasonable, but that 1s also equal and
nondiscriminatory with the trecatment and access the BOC provides to 1ts own ISP operations and
to other ISPs for broadband scrvices Thus, [or example, 1f a BOC-affiliated or preferred ISP has
access to clectronic 0SS, databascs, or other systems, then the BOC must ensure that competing
[SPs have substantially equivalent access  Further, consistent with nondiscrimmation, 1f BOCs
collocate information service cquipment of aftiliated or preferrcd ISPs, the BOCs would mmpute
rcasonable transport costs 1 a manner simifar to minimization of transport precedent. In
general, the FCC’s Title 11 precedent, including information services precedent, would inform
the Comnussion’s interpretation and enforcement of the new rule. In this way, all ISPs will have
maximum opportumity to compete and maximum incentive to crcate high quahty, low price and
valuable services lor consumetrs

As the BOCs mtroduce new broadband scrvices, they must also reasonably offcr access
to competing ISPs and continuc to offer scrvices relied upon by ISPs and their customers. ISPs,
for cxample, have deployed substantial mgh-speed 1nformation services to the public relying
upon a dedicated and rcliable connection for the customer, and it would be unreasonablc, and a

rule violation, tor the BOC to discontinue or degrade such scrvices
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Proposed Transparency Requirement: New Section 64.702 (¢) (2)

(2) Transparency

(4) With respect to the rates, terms and condittons of the network transmuission
services and capabtlities used by or made available to any ISP, each BOC

chall
{1) File an mterstate taviff with the Commuission describing
such rates, terms, and conditions, or
(11) Post on ity publicly available Internet website, n an

accessible and easy to understand format, current and
spectfic mformainion describing such rates, terms and
conditions
(B) If a BOC enters mio an individual contract with an ISP for high-speed
network transmission services and capabilities, then the BOC shall tariff or
post on its publicly avalable Internet website, tn an accessible and easy to
understand format, the following information

(1) the term (mcluding renewal option) of the contract,

{11) a description of the high-speed network transmission
services and capabilines provided under contract,

(uy)  mnmum volume commutments and price for each of the
high-speed network transmission services and capabilities,
as well ay volume discounts, and

(v} all other classifications, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance written notice to all purchasing 1SPs,
incliuding notice by email, of any changes to the rates, terms, and conditions
of any of the BOC'’s lmigh-speed network transmission services and
capabilities  In the event the BOC seeks to discontinue any service or
capability used by an ISP, such written notice shall be not less than 120 days

prior to the proposed discontinuance

Explanation of § 64.702(c)(2):
This subscction of the proposed rule would streamline for wireline broadband services the

Computer 1] and Computer I requirements that BOCs tanft (with the Comnussion and/or state
regulatory agencies) the clements of the broadband services and instead proposes an altcrnative
approach to transparcncy At the same tume, BOCs would stll be required to provide scrvice to
1SPs, including affilated ISPs, on rates, terms and conditions that are transparent and pubhcly

available for all ISP customers and competitors  This rule does not restrict the BOC’s ability to
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¢stablish broadband rates or terms that are novel or tatlored to the needs of specific classes of ISP
customers, such as low-volume or high-volume arrangements.

Under the proposal, the BOC may choose whether to use existing FCC tariffing processes
for BOC wircline broadband services or to web post rates, terms, and conditions, stmilar to the
way that FCC rules require nondominant iterexchange carriers to webpost their rates, terms and
conditions See 47 C FR § 42 10 The rule also makes clear in subsection 64 702(c)2)(B) that
i the event the BOC enters into an individual case basis contract with any ISP for high-speed
network transmssion services and capabilities, 1t must continue to make public the basic
parameters of such contract, consistent with requirements governing contract tanffs today See
47 CFR § 6l 55(c) The requirement of prior notice in subsection 64 702(c)(2) to existing ISP
customers will ensure that I1SPs arc provided advance information should the BOC intend to
makc changes to the services upon which the ISPs and theiwr customers rely. In addition, given
that ISPs have deployced significant high-speed information services to the public relymg upon
BOC services and capabilitics, this rule would require 120 days notice for discontinuance, to
allow the ISP to transition reasonably to a ncw service or to request continuation of the service
pursuant to subsection 64 702(c)(3)

By 1(s operation, the rule would require the BOC to meet all of 1ts safeguard obligations,
n the case of a rule violation, the Commussion would have authonity to order any cquitablc or
compensatory relicf, as it dcems appropnate to remedy the matter,

Proposed New Capabilities Requirement: New Section 64.702(c) (3)

(3) Access to New Transnussion Services and Capabilities

(A) An ISP may request im writing that a BOC provide access to new network
transmiussion services and capabilities on fust, reasonable and
nondiscrimmatory rates, terms, and conditions
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(B) Where the ISP makes such a reasonable request, the BOC shall offer such
access within 90 days. unless the Commission extends such time where the
BOC. upon peution, demonstrates good cause

(C) The BOC shall have 15 days to respond in writing to the requesting ISP, and
such response shall describe either

(1) how the BOC will offer the requested access within 90 days of the
reguest, or

(i) the specific basis for the BOC's position that the requested access
1s not techrnically feasible or economically reasonable

Explanation of § 64.702(c)(3):

To promote full and robust wircline broadband information services competition, with its
proven and clear consumer welfare benefits, the proposed rule cnsures that as ncw services,
capabilities and functionalitics emerge, consistent with the cvolutien of technology and network
design, 1SPs have continuing access so that they can provide innovative broadband information
services to their customers  The rule would also cnable ISPs to continue using scrvices that the
BOCs may scek to discontinue for their own [SPs by requesting such access as a “new” service.
Once the BOC providces a service pursuant to this subscction, that service would be offered
pursuant to the terms of subsections 64 702(¢)(1) and (2), requining just, reasonable and
nondiscrininatory ratcs, terms and conditions and transparency, to allow all ISPs to avail
themselves of the offering

The proposed rule would ehmnate for wireline broadband services the sometimes
complex and cumbersome ONA process, which includes ONA plans, ONA plan amendments,
the Annual and Semi-Annual ONA Report, and sumilar specific requirements that are related to
these obhigations  The proposed rule would also eliminate for wirelme broadband services ONA
reporting and other ONA safeguards and, mstead, require a simple process for service requests,

with marketplace negotiations and enforceable ISP rights of access.
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The abahty of unaffiliated I1SPs to mtroducc ncw mformation services depends on their
abihty to obtain access arrangemcnts that are othcrwise not in usc specifically by the BOC ISP
While this was a central tenct of the ONA process, the proposed rule greatly simplifics for

witchine broadband services the former process and regulatory framework Third Computer

Inquirv, Reporl and Order, 104 F C C 2d 958, 1064-66 {1986) Thus, ONA plans, amendments,
reporting and record keeping arc not the focus of the ncw approach If an ISP makes a legitimate
request for a new wirchne broadband service or capability, however, then 1t 1s vitally important
for the BOC to offer such access in an expeditious manner, since otherwise new broadband
informatien services will not reach the market and, cqually important, the BOC ISP could
strategically limit or delay 1ts usc of services or capabilities to prevent competitive ncw
broadband scrvices from reaching consumers  Under this rule, the BOC would be required to
respond to ISP requests for new wircline broadband service transmission services and
capabilitics with reasonable rates and terms of service  The right to request and, 1f nccessary,
follow up with an cnforcement action would cstablish a nunimum of regulation and an

enforceable night for the mtroduction of creative new information scervices to the American

pubhc

Proposed Definitions: New Section 64.702(c) (4)
(4) Definitions For purposes of this subsection (c)

“Transmussion services and capabilittes ” shall include, without hmutation, the BOC's
transnussion or telecommunications components or lines, switching and routing components,
ordering and operations support systems (“OSS"), signaling, and other network functions or

features
“High-speed network” means a network offerng transmission rates of more than 200

Kbps in at least one direction

Explanation of § 64.702{(c)(4):

"The defimtions of the proposed rule are designed to encompass for wireline broadband

offerings the type of functionalities, services and capabihities referenced throughout the
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Computer Inquiry proccedings, including functionahity necessary for ISPs to provide broadband-
bascd services (o consumers such as OSS and simlar capabilities. The definitions are premised
on the principle that access 1s only viable 1f it can be used cfficiently  The defimition of *high-
speed network™ tracks the definihon previously adopted by the FCC  See Inguiry Concerning
the Deployment of Advanced Telecommumcations Capabilities, Third Report, 17 FCC Red.
2844, 97 (2002) (As 1t has done in prior reports on advanced services, FCC adopts “the term
‘migh-speed’ to describe services with over 200 kpbs capability 1n at least one direction™)

I1. NEW SECTION 1.737 - ENFORCEMENT

Proposed New Rule For Enforcement of ISP Access Rule — § 1.737

§1 737 ISP Complaints Regarding Rule Section 64 702(c)
(a) Where a complant alleges a violation of FCC Rule Section 64 702(c), the following
additional procedures shall also apply
(1) In us Answer, the Defendant shall state clearly and precisely all
iformation n its possession, including data compilations (including records of OSS
configurations, order processes, data on spectfic orders or mantenance records, high-
speed network transmussion services and capabilities deployment, etc ), and produce and
serve on Complamant and the FCC all such information, including copies of all
contracts or arrangements for high-speed network transmission services and capabilities,
that may be relevant to the alleged violation of FCC Rule § 64 702(c)

(2} If the BOC has not mamntained records or other data for the Bureau to
resolve fully the alleged violation of FCC Rule § 64 702(c) or if it otherwise fails to
produce such data in its Answer, then there shall be a rebuttable presumption in the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c)
Complainant may request by motion filed within 10 days after the BOC's Answer an
order that such a rebuttable presumption exists in the case, the Bureau shall 1ssue an
order granting or denying such motion within 10 days after the time for filmg of the
BOC's opposition to the complamant’s maotion
(h) After the 15-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complant with the FCC concerning the BOC's compliance with its “new service”
obligations

() Except if a complant alleging a violation of FCC Rule § 64.702(c) 1s accepted for
handlhing on the Accelerated Docker, the Conuimission shall issue a written order resolving any

complaint alleging a violation of FCC Rule § 64 702(c) within 180 calendar days from when
such complamt 1s accepted for filing
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Explanation of § 1.737:

The proposed rule would facilitate sigmificant streamlining of the various Title 11

Computer If and Computer 111 obligations, as cxplained above, by providing 1SPs with cffective
enlorcement in complaint actions when significant BOC musconduct has occurred. As a Thitle 11-
based rule, Section 208 and exisung FCC and judicial precedent would remain relevant to
determine what is just, reasonable and/or nondiscriminatory under the Communications Act

The proposed rule reflects the fact that due to ISP reliance upon the BOCs, the BOC
controls much of the information relevant to a tair and accurate determination of whether a rule
violation has occurred Tt 1s the BOC that controls the OSS systems, maintenance records,
configurations of systems, and access Lo the transmission components and capabilities, as well as
the ability to modify those things for its benefit  Typically, the ISP does not have access to this
mformation, especially in cases where discriminatory practices are alleged To address this
dispanity, various Computer Inguiry obligations imposed scveral reporting and certification
obligatrons to ensurc nondiscrimination and transparency by the BOC The proposed
dercgulatory approach, however, climinates for wirehne broadband services BOC reporting and
similar obligations Instcad, to ensure the effective admmustration of justice, the protection of the
public interest, and to avoid the potential for pre-htigation evidence destruction, the BOC 1s held
responsible for producing all necessary mmformation to resolve any complaints that may arise  If
the BOC cannot do so or has choscn record maintenance or retention systems that arc mmadcquate
for the Commussion to resolve the dispute, then the burden 1s placed properly on the BOC to
demonstrate that no rule violation has occurred  This limited shift of burden is consistent with
FCC and judicral precedent in cases where the defendant has farled to produce evidence within

its exclusive access or control that 1s necessary for adjudication of the dispute. FCC rules and
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precedent arc wholly consistent with this approach Cf 47 CF.R § 64 1150(d) See also, In the
Matter of WorldCom, Inc, Order, DA 02-2569 (rel Oct 8, 2002), In the Matter of
Implementation of the Telecommumecations Act of 1996, Amendment of Rules Governing
Procedures to Be Followed When Formal Complaints Are Filed Agamst Common Carriers,

Report and Order, 12 FCC Red 22497, 4 278 (1997), fn re Complaint of L Douglas Wilder and

Marshall Coleman Against Station WRIC-TV Petersburg, Virginia, Further Discovery Order, 12

FCC Red 4111,927 (1997)  Indeced, Part 42 of the Commussion’s tules requiring carriers to
rctain certamn records, 47 C F R § 42 | ¢r seq , “was established to ensure the availability of
carrier records needed by this Commission to meet its regulatory obligations ” In the Martter of

Revision of Part 42, Report and Order, 60 R R 2d (P&F) 1529, 9 2 (1986)

In addition, because experience has shown that enforcement delay can cffectively become
a demial of access in the rapidly moving broadband information services arcna, the rule would
require resolution of complaints within 180 days For the same reasons, 1t 1s assumed that the
Enforcement Burcau would make morce frequent use of the accelerated docket process to resolve

cascs of enforcement of the ISP access rule
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SUMMARY OF FCC’S CoMPUTER INQUIRY REQUIREMENTS

The followmg chart describes current, sigmficant Computer fnguiry requirements, both procedural and substanuive, designed 1o
promote information services competition as set forth in the FCC’s rules, policy and precedent. Each requirement and a detailed

description 1s set forth, citations are abbreviated for ease of reference although requirements have been discussed and enumerated in
many different FCC orders and court decisions spannming decades

While grounded 1n Title 1l principles that have successfully fostered mformation services competition, Computer Inquiry precedent
has presented a challenge 1n interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in
interpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirements and have
sometimes created difficulties for the FCC and Information Service Providers (*15Ps”) in admimistraiion and enforcement

I.

COMPUTER II Structural Separation Requirements (Applicable to facilities-based common carners also offering

mformation services)

Basic Requirement

Description

1. Transmission service must be offered
separately from information service

77 FCC 2d 384, 475 (1980), 16 FCC Red 7418, 9 39
(2001), 47 CFR § 64 702

Facilities-based common carners must offer to competiive [SPs underlying
transmission capacity on the same terms and conditions as to affiliated ISPs
Transport separated from content, no content control

Requirement 1s grounded 1n Title [, Section 202; FCC’s resale requirements also
mandate that wireline common carners provide telecommunications services to
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1950))

Common carriers may provide information services through a separate corporate
entity

2. For BOCs, as dominant carriers, the

separate transmission service must be
offered via tari ff

77 FCC 2d 384, 475 (1980), 16 FCC Red 7418, 19
42-44 (2001)

_

While BOCs can market telecommunications services with enhanced (information)
services, the telecommunications service component must be offered separately to
competitive ISPs

Terms must be tariffed and non-discriminatory as between affiliated and
competitive [SPs

Terms of service are subject to pre-effective regulatory review, mcluding pricing,
other terms of service
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SumMMARY OF FCC COMPUTER INQUIRY REQUIREMENTS

Pacat 2

IT.

COMPUTER I1{[ Comparablv Efficient Interconnection (“CEI’) Equal Access Requirements (Applicable to the BOCs)

Basic Requirement

Description

1

Interface functionality

104 FCC 2d 958, 1039 (1986). 14 FCC Red
4289 4298 (1999)

The BOC must make available standardized hardware/software interfaces 1o
support transmission, switching and signaling functions 1dentical to thosc uscd by
the BOCs’ ISPs

Ensures competitive [SPs know what interfaces are necessary to connect to the
BOC network

Unbundling of basic services

104 FCC 2d 958, 1036, 1040 (19806), 14 FCC Red
4289 4298 (1999)

The BOC must offer basic transmission service separately from the information
service under tariff (i e , same as Computer 17 rulc above)

Also, basic service features of transmission service used by carrier’s ISP must be
also be offered separately and pursuant to tariff

Ensures that an ISP can purchase the underlying telecommunications services

3 Resale of basic services = Same as Computer !l rule
* Designed to prevent improper cost-shifting and anticompetitive pricing n
igggF(C]Cgigzgc; 958, 1040 (1986), 14 FCC Red 4289, unregulated markets as well as that BOC and non-BOC ISPs pay the same amounts
for the underlying BOC telecommunications services
4. Technical characternistics »  Technical charactenistics (including bandwidih, bit rates, bit error rates, delay
distortions and reliability 1ssues such as mean time between failures, etc.) of
104 FCC 2d 958, 1036, 1041 (1986), 14 FCC Red transmission service must be equal for all ISPs
4289, 4298 (1999) = Ensures that competitive ISPs receive telecommunications services equal in quality
to those which the BOCs’ customers receive
5. Installation, maintenance and repair » Time penods for installation, maintenance and repair carrier’s ISP and other ISPs
must be the same
104 FCC 2d 958, 1041 (1986), 14 FCC Red 4289, = Ensures that competitive ISPs can offer their customers support services equal in
4298 (1999) quality as BOC customers receive
L
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ﬁ}asic Requirement

| Description

6. End- user access

104 FCC 2d 958, 1041 (1986), 14 ¥FCC  Red
4289, 4298 (1999)

End -users of competing [SPs can use same basic scrvices and features as are
available to end users of carrier’s ISP, including equal opportunitics to access basic
facihities through dernived channels, abbreviated dialing or signaling to access
enhanced features, etc.

Ensures that competitive ISPs™ customers will have the same access as BOC

customers to special network features offered 1n conjunction with information
SErvices

7. CEIl availability

104 FCC 2d 938, 1041 (1986), 14 FCC Red 4289,
4299 (1999)

The BOC CEI effering must be fully operational and available to competing ISPs
on the day that carrier’s ISP uses 1t, and carmer must offer CEI services prior to
that date for purposes of ISP testing and resolution of problems, allowing
opportunity to develop, test and resolve any technical 1ssues

Ensures that non-BOC ISP 1s not put at a competitive disadvantage by a BOC
mitiating service before the BOC makes interconnection available to the
competitive ISP

8. Mimmization of transport costs

104 FCC 2d 958, 1036, 1042 (1986), 14 FCC Red
4289, 4299 (1999)

Carriers must make “good faith” and nondiscriminatory efforts to mmimize the
ISP’s costs of transport between carrier and ISP offices, including demonstrating
what steps they will take to reduce transport costs for competitors

Ensures that BOCs cannot require competitive [SPs to purchase unnecessarily
expensive methods of interconnection with the BOC

9. Recipients of CEI; Availability to All
Interested ISPs

104 FCC 2d 958, 1042 (1986), 14 FCC Red 4289,
4299 (1999)

Carriers may not restrict the availability of CEI services to any class of customers
or competitors

Ensures that BOCs do not engage 1n anticompetitive teaming with one competitive
ISP and agamst others
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III

COMPUTER III CEI Procedural Requirements (Applicable to the BOCs)

Basic Requirement

Description

1.

Web Posting of CEI plans

14 FCC Red 4289, 4297 (1999)

Provides written explanation of compliance with CEI and the telecommunications
services used by BOC-affihiated ISPs; provides information to competitive [SPs
regarding their interconnection rights, options and methods

Single document aids utility of information and provides benefits over rehance
solely on tanffs

Iv.

COMPUTER III Open Network Architecture (“ONA”) Requirements (Applicable to the BOCs)

Basic Requirement

Description

1

BOC must unbundle elements of 1ts
network, regardless of whether used by 1ts
affiliated ISP, 1n an ONA Plan

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC
Red 3035 (1987), 3 FCC Red 1150 (1988), 4 FCC
Red 1 (1988)

Ofters ISPs access to parts of BOC network that would be otherwise unavailable.

ONA plans are designed to offer flexible approach that can ensure services can be
deployed as circumstances change

ONA features should also include OSS, and other features that are either used by

the carrier’s ISP or would be useful to [SPs

ONA 15 “technology-neutral” policy not prescription of a particular network
architecture

BOC must offer ONA elements (Basic
Service Elements (“BSEs™), Basic Serving
Arrangements (“BSAs”), Complementary
Network Services (““CNSs”), Ancillary
Network Services (““ANSs™)) under tanff
and carrier [SP can only purchase elements
under tanff

104 FCC 2d 958, 1064 (1986), 2 FCC Red 3035
(1987), 3 FCC Red 1150 (1988), 4 FCC Red |
(1988), 5 FCC Red 3084, 3087 (1990)

Requires BOC to offer ONA services on “equal access” and nondiscnminatory
basis and subject to regulatory (federal or state) junsdiction and review

BSAs are fundamental tanffed switching and transport services that allow ISPs to
communicate with their end-user customers through the BOC network

BSEs are optional unbundled features that an ISP may require or find useful, also
defined as building blocks ISPs need to provide service

CNS are optional unbundled basic service features that an end-user may obtain
from a camner to access or receive an enhanced service

ANSs are other features that BOCs may claim are outside of ONA but that are
useful to ISPs

OSS capabilities (service order entry and status, trouble reporting and status,
diagnostics, monitoring, testing, network configuration and traffic data collection)
should be classified as ONA services
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Basic Requirement

| Description

3

BOC must have procedures for
nondiscriminatory mstallation and

maintenance of ONA services, including
0SS

104 FCC 2d 958, 1066 (1986}, 6 FCC Red 7646,
7667 (1991), 11 FCC Red 1388,1398-1399, 1427-
1428 (1995), 13 FCC Red 6040, 6099 (1998)

*  BOC must have procedures to ensure that installation and maintenance of ONA
services 1s nondiscriminatory, requests (includmng trouble tickets) are taken on
first-come- first-served basis, and that standard ntervals for routine mnstallations
are made public

= |frequired, letters of authornization prior to imitiation of CNS service may not be
discriminatory

» Resale restrictions may not be discriminatory

*  (OSS may not be discnminatory and BOCs must discuss thewr ability to offer such
services in the future

V

COMPUTER III ONA Procedural Requirements (Applicable to the BOCs)

Basic Requirement

Description

l.

BOC must file and maintain ONA plan at
FCC

104 FCC 2d 958, 1064,1067 (1986)

* Requires regulatory review and approval of BOC proposed ONA plan m order to
relieve BOC of requirement to file a CEI Plan for each enhanced service that it
offers

BOC must provide 90-day notice and
obtain FCC approval prior to ONA plan
amendment

104 FCC 2d 958, 1068 (1986), 13 FCC Red 6040,
60R6 (1998)

*  The 90-day time period 1s necessary to permut [SPs to develop new offerings on a
competitive basis since without the CEI Plan, ISPs will not have specific notice
that a carrier 1s offering a new enhanced service.

BOCs must specify procedures for ISPs to
request and receive new ONA services
(120-day process), BOCs must honor ISP
requests for NTIF technical assistance to
evaluate feasibility of new ONA service

104 FCC 2d 958, 1066 (1986), 4 FCC Red 1, 4 397
(1988), 5 FCC Red 3084, 3091 (1990), 6 FCC Red
7646, 7654 (1991), 13 FCC Red 6040, T983-34
(1998)

» BOCs must provide new elements to ISPs 1f ISP can show (1) market demand, (2)
technical and cost feasibility, and (3) utility to ISPs  The BOC must describe 1n
detail the critena that it will use in determining when an ISP inquiry constitutes a
complete request for a new ONA service and provide an evaluation of whether 1t
will provide the service or the specific reasons for not offering a given service. 1f
an ISP finds the BOC response unsatisfactory, it may seek redress from the FCC
by filing a petition for declaratory ruling.
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‘Basic Requirement

4. BOCs required to file annual ONA report

6 FCC Red 7646, 7649-7650 (1991)

Descrip—tion 7'
|

Report should contain deployment schedules for ONA for ONA services and
disposition of new ONA service requests and requests previously deemed
technologically infeasible; SS7. Intelligent Network (IN), and ISDN deployment
information; new ONA services available via SS7, IN and ISDN; progress at NIIF
on long-term uniformuty 1ssues, progress on providing ISPs with BNA, calling |
number ID and call detail services; progress on developing OSS and ISP access to
0SS, list of BSEs used by BOC’s ISP, unbundhing of new technologies

5. BOCs required to provide Semi-Annual
ONA report

6 FCC Red 7646, 7650 (1991)

Report should contain: consolidated matrix of ONA services n federal and state
tariffs, ONA Services User Guide, updated information on 118 categories of
network capabilities requested by ISPs and how they were addressed, wire center
deployment information

6 BOCs required to file Quarterly
Nondiscrimination Reports

104 FCC 2d 958, 1055-1056, 1066 (1986)

Report compares timehness of installation and maintenance of categories of ONA
services to BOC ISP with that of a samphing of all customers Report must include
total orders, total and percent due date nussed, and average intervals.

7. BOCs required to file an Annual affidavit

3 FCC Red 1150, 1161, n 154 (1998)

1f BOC affidavit demonstrates that 1t lacks ability to discriminate 1n installation or
maintenance, then it may file Quarterly Nondiscrimination Report
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